COUNCIL OF ASEAN CHIEF JUSTICES WORKING GROUP ON
CROSS-BORDER DISPUTES INVOLVING CHILDREN

Procedure for Administrative Verification of Court Orders

Introduction

1 This procedure sets out how an ASEAN court/judicial authority may
approach another ASEAN court/judicial authority to request for verification of
the authenticity of a court order relating to cross-border disputes involving
children. Each ASEAN Judiciary, in the manner consistent with its own national
laws and context, may adopt the procedure. The aim of this procedure is to
facilitate the efficient resolution of any dispute on the issue of authenticity of a

court order issued by an ASEAN court.

2 For the purposes of this procedure, the following definitions, consistent
with the definitions adopted in the Enhanced Common Procedure where

applicable, are adopted:

(@ “Authenticity” of an order means whether the order exists and

was issued by a court.

(b) “Cross-border” refers to the interactions between different
countries, or involving people from different countries. In this
procedure, it specifically refers to disputes involving children between
countries within ASEAN, regardless of whether the affected countries

share a geographical boundary or border.

(c) “Disputes involving children” refers to civil disputes involving
children, such as those relating to custody, guardianship, parent-child
relationships, return of a child, visitation rights and financial support.

It does not include criminal matters.



3 We note that there was some concern expressed at the last meeting over
how an “order” is defined. We propose the following definition, subject to

further discussion and clarification:

(@ “Order” refers to a judgment, declaration, direction, decision or

ruling issued by a court, whether provisional or final.

Proposed procedure

4 Similar to the Enhanced Common Procedure, communication will be via
the CACJ WG Points of Liaison (“POL”). For the avoidance of doubt, the
appointment of the POL will be at each country’s discretion and may include

offices or organisations outside of the judiciary.

5 The proposed procedure is illustrated as follows. It assumes that there is
a dispute in the court of Country A over the authenticity of a court order which

appears to be issued by a court of Country B:

@ The court of Country A sends a request to the POL of Country
A, for the POL of Country A to confirm the authenticity of the court
order with the POL of Country B.

(b) The POL of Country A contacts the POL of Country B with the
request. The default response time will be 15 days from receipt of
request. However, the POL of Country B may request for more time to

respond.

(©) The POL of Country B contacts the court of Country B to verify

the authenticity of the court order.
(d) The court of Country B responds to the POL of Country B.

(e) The POL of Country B contacts the POL of Country A, which
relays the reply to the court of Country A.



6 For the avoidance of doubt, nothing in this procedure shall override
national law, including any law on evidence and burden of proof. This
procedure is complementary to the HCCH 1961 Apostille Convention and any
existing procedures for verification. It is not compulsory for the court to invoke

the procedure whenever the authenticity of an order is in dispute.

7 Further, the POL of Country B and the court of Country B may decline
to confirm the authenticity of the order. This may be for reasons such as the
following: (a) there is some doubt over the authenticity of the copy of the order;
(b) there is some doubt over the accuracy of the translation of the copy of the
order; (c) if the POL of Country B has no authority to confirm the authenticity
of an order for any particular court;* d) or for any other reason.

8 In addition, this procedure may only be invoked upon request by the
parties (or their representatives) in court proceedings. Persons (or their
representatives) who are not parties to the proceedings are not able to invoke
the procedure. This is to preserve the confidentiality of court proceedings and

ensure the privacy of parties and children involved.

! It is noted that some members of the working group have clarified that they have no
mandate to confirm the authenticity of orders issued by Syariah Courts.



